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Glossary

Accommodation
Bond

Approved
Provider

Base Interest
Rate (BIR)

Extra Service

Accommodation bonds are akin to an interest free loan to
an aged care home and by law must be used by the home
to improve building standards and the quality and range of
aged care services provided.

An approved provider is an organisation which has been
approved by the Secretary of the Department of Health and
Ageing to provide Australian Government funded aged care
under the Aged Care Act 1997.

Approved providers are required to pay interest to
residents at the BIR on accommodation bond balances for
the period between the date the resident dies or leaves the
provider’s service and the earlier of the date the bond
balance is refunded and the date the legislated timeframe
for the refund of the bond balance expires. The BIR is set
out in Divisions 14 and 15 of the User Rights Principles
1997 and is published on DoHA’s website.

Aged care homes may be approved to offer residents extra
service, which enables residents to choose to enjoy a
significantly higher standard of ‘hotel’ type extras in
accommodation, food, and services, in return for a higher
charge. Approval may be for the whole of a residential
home or for a designated part. The number of extra service
places approved in any area is capped to ensure that
residential care remains available to Australians who
would have difficulty affording the additional charges.
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Maximum
Permissible
Interest Rate
(MPIR)

Regulation

Resident
Agreement

Retention
Amount

Approved providers are required to pay interest to
residents at the MPIR on accommodation bond balances for
any period between when the bond balance should have
been refunded (in accordance with the legislated
timeframe) and the date the bond balance is actually
refunded. The MPIR is set out in Divisions 14 and 15 of the
User Rights Principles 1997 and is published on DoHA’s
website.

Regulation is a term covering a diverse set of instruments
used by government to influence or control the way people
and business behave in order to achieve economic, social or
environmental policy objectives.

A resident agreement is a formal agreement between the
resident and an approved provider that is offered to the
resident before moving into the home. It may include
agreement as to accommodation payments.

It is a legal document which sets out the terms of the
residency and the rights and responsibilities of the resident
and the aged care home.

An aged care home is allowed to deduct monthly amounts
from accommodation bonds, called retention amounts, to
use toward maintaining and improving resident
accommodation.

This monthly retention amount is agreed with the resident
when they move into the aged care home. However, the
Australian Government sets a maximum amount that the
aged care home can retain. Retention amounts can only be
deducted for a period of up to five years.
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Summary

Introduction

Accommodation bonds

1. Over the next forty years, the proportion of Australians over the age of
65 is projected to double. This ageing of the Australian population is expected
to increase the demand for aged care services, which will necessitate additional
investment in quality residential aged care infrastructure. In order to meet this
demand, the aged care industry requires access to capital to fund the
construction of new aged care homes and to re-build or upgrade existing
homes. Capital funding for the aged care sector is, in part, sourced from
accommodation bonds lodged by residents.

2. Residents accessing low level aged care or those receiving extra services
in high level care may be asked to pay an accommodation bond to an
approved provider of aged care. With the average new accommodation bond
at $190 000 (as at 30 June 2008), bonds generally represent a significant
proportion of a resident’s life savings. Aged care providers are entitled to
retain an amount from the bond each year for up to five years, in addition to
the investment income derived, in order to improve building standards and
increase the quality and range of aged care services. The balance of the bond is
refunded to the resident, or their estate, on departure from the home.

3. Only aged care homes that are certified by the Australian Government
as meeting required standards of accommodation can charge accommodation
bonds. As at 30 June 2008, around 60 000 bonds with a total value of $8 billion
were held by approximately 1000 approved providers of aged care, with an
average annual increase in the total bond value of around 25 per cent.

Regulatory framework

4. A prudential scheme to protect accommodation bonds was first
established in 1997 with the introduction of the Aged Care Act 1997 (the Act). In
order to improve the protections for residents paying bonds, the legislation
introduced mandatory requirements for providers that included: a contractual
guarantee of repayment from the provider to the resident; statutory
timeframes for the repayment of bond balances by aged care providers to
residents; and the submission of a certified annual statement by providers that

ANAO Audit Report No.5 2009-10
Protection of Residential Aged Care Accommodation Bonds

13



they followed the requirements, were able to pay liabilities, maintained
adequate insurance, and repaid bonds as required.

5. In 2006, the Australian Government supplemented existing prudential
regulations with standards on liquidity, record-keeping and disclosure to
further protect the significant sums of money held by providers on behalf of
residents. The standards are aimed at assisting providers improve their
financial management practices, enhance financial sustainability, and reduce
the risk of default on the refund of bond balances. The changes in 2006 also
introduced a requirement for the annual statement of compliance to be
accompanied by an audit opinion provided by an independent, registered
auditor.

6. In addition, the strengthening of protections in 2006 included the
establishment of the Accommodation Bond Guarantee Scheme (the Scheme)
whereby the Government guarantees repayment of bond monies to residents if
an insolvent or bankrupt provider defaults on its obligation to refund
accommodation bonds. In the event of the Scheme being triggered, there is
provision for the industry to ultimately pay a levy to allow the Government to
recoup the monies repaid to residents under the Scheme. The Scheme is
administered under the Aged Care (Bond Security) Act 2006 and the Aged Care
(Bond Security) Levy Act 2006.

7. Since its inception in 2006, the Scheme has been activated on three
occasions, with bond balances to be refunded by the Commonwealth under the
Scheme totalling around $19 million. The Government did not levy the
industry to recoup its outlays in relation to the first Scheme event and a
decision is yet to be made in relation to subsequent events.

8. In introducing and augmenting prudential regulations, Australian
governments have established arrangements covering bond refunds, uses for
bonds and derived income and prudential standards, with new standards
introduced over time to reduce the risks to residents and government. The
approach taken to date involves a regime of self-managed funds held by
individual aged care providers whereby providers must meet prudential
standards on liquidity, record-keeping and disclosure, and ensure that bonds
and bond income are used for the purpose of providing aged care to care
recipients. However, in order to allow providers access to bond funds as a
source of capital, the legislation does not prescribe restrictions in relation to the
decisions taken by providers on where they invest bonds. That is, providers
are free to determine how they invest bond holdings as long as they can
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Summary

demonstrate that the bonds, and any investment income generated, are used to
provide aged care to care recipients. This reflects the policy approach stated by
the Government in 2006 that it was not the Government’s intention to run the
business of each provider.

DoHA'’s prudential regulation function

9. The Australian Government, through the Department of Health and
Ageing (DoHA), is responsible for regulating:

. the prudential requirements under the Aged Care Act 1997 (the Act) and
User Rights Principles 1997 (the Principles);

. rules regarding the timeframes for refund of accommodation bonds
and the payment of interest on late refunds; and

. the use of accommodation bond funds and ensuring that the income
derived from them is directed to improvements in residential aged care
infrastructure and services by aged care providers.

10. The aim of prudential regulation is to safeguard the significant and
increasing bond holdings lodged by older Australians residing in aged care
homes, while keeping the regulatory burden and costs to the aged care
industry to a minimum. To this end, the Government has assigned DoHA
responsibility for developing, in consultation with stakeholders, any necessary
additional standards in order to reduce the risks to the residents and the
Government. The establishment of new standards does not involve
amendment to the primary legislation and can be achieved through
amendments to the Principles. Amendments to the Principles require a policy
decision by the Australian Government and are subject to Parliamentary
scrutiny.

11. DoHA'’s role in administering the legislative framework established for
prudential regulation under the Act and the Principles primarily comprises the
following core activities:

J monitoring compliance and acting on non-compliance by approved providers
with their prudential responsibilities: this involves assessing audited
annual provider compliance statements, evaluating complaints data,
reviewing regulatory intelligence, investigating possible cases of non-
compliance and addressing non-compliance;

J educating and informing approved providers and care recipients of their rights
and responsibilities: this involves producing and distributing advisory
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materials to assist stakeholders to understand and meet prudential
requirements;

J monitoring the efficacy of the policy framework for prudential regulation: this
involves identifying possible inefficiencies and gaps in the prudential
framework, and determining the appropriate remedial response, which
may include seeking amendments to the primary legislation or
introducing new prudential standards; and

. safequarding bonds: this involves administration of the Accommodation
Bond Guarantee Scheme including the Aged Care (Bond Security) Act
2006 and the Aged Care (Bond Security) Levy Act 2006.

12. Within the legislative framework established by Parliament, DoHA has
discretion to target its regulatory resources across its core activities in order to
gain reasonable assurance as to providers’ compliance with established
regulations. In 2008-09, the department had resourcing of $1.9 million and 12
central office staff to perform the prudential regulation function.

13. The department’s administration of prudential regulations is
positioned within the much larger national quality assurance framework for
residential aged care established under the Act. This quality framework
imposes a broad range of regulations on aged care providers in the key areas
of accreditation, certification, and support for users’ rights, which includes
complaints investigation. Responsibility for regulation under the framework is
broadly allocated across DoHA and portfolio agencies.

14. Government reforms to the regulatory framework over time have
necessitated an expansion of DoHA’s regulatory responsibilities and have
required the acquisition and development of new, specialist skills and tailored
regulatory arrangements. In particular, it has been necessary for DoHA to
acquire skills in areas such as financial analysis and insolvency in order to
monitor prudential compliance and to ensure the effective operation of the
Scheme.

15. DoHA has also facilitated the evolution of the regulatory framework
for prudential regulation and commenced work to enhance arrangements in
light of its initial experience. Further changes to the legislative framework to
strengthen protections for residents” bonds and improve the operation of the
Scheme, based on DoHA'’s initial regulatory experiences, were passed by
Parliament in December 2008.
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Recent developments

16. In April 2009, the Senate Standing Committee on Finance and Public
Administration reported on its inquiry into Residential and Community Aged
Care in Australia. The report commented on a broad range of residential aged
care issues, including financial risk factors in aged care and the viability of
aged care providers. The committee considered there was a need to establish a
clear understanding of the financial status of aged care providers and
recommended that DoHA undertake a 'stress test' of the aged care sector in
order to measure the sector's financial wellbeing.

Audit objective, criteria and scope

17. The audit objective was to assess DoHA’s administration of prudential
arrangements for the protection of residential aged care accommodation
bonds.

18. The ANAQO's assessment was based on the following criteria:

. DoHA has a sound governance framework to support prudential
regulation;

. DoHA'’s oversight of prudential arrangements is sound; and

. DoHA effectively manages compliance with prudential arrangements.

19. The audit methodology was developed in accordance with the better
practice principles outlined in the ANAO’s Administering Regulation Better
Practice Guide, which was published in March 2007. The audit report examines
the extent to which the department has incorporated these principles into its
prudential regulation function.

20. An examination of policy matters, such as the size of accommodation
bonds or distinguishing between high care and low care in allowing the
application of bonds, was outside the scope of this audit.

Overall conclusion

21. The ageing of the Australian population is expected to result in an
increase in demand for quality residential aged care homes and an expansion
in building works to meet this growing demand through new and redeveloped
infrastructure. Capital funding to support this increased investment in aged
care homes will, in part, be sourced from resident contributions in the form of
accommodation bonds.
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22. Since the inception of prudential arrangements in 1997, there has been
rapid growth in the number of bonds, the total value of bond holdings and the
proportion and diversity of aged care providers relying on bonds to fund the
delivery of aged care services. The scale of bond holdings (now totalling some
$8 billion), the self-managed model of stewardship, the ability of a large and
diverse range of providers to make unfettered investment decisions relating to
residents” funds, and ongoing structural changes in the aged care sector
including the emergence of larger and more complex providers and the entry
of major publicly listed corporations, present new challenges for the
Department of Health and Ageing (DoHA). These challenges and successive
government reforms of regulatory arrangements for accommodation bonds
have expanded the scale of DoHA’s responsibilities.

23. In the context of these challenges, the administrative framework
established by DoHA to manage prudential arrangements for the protection of
residential aged care accommodation bonds does not sufficiently support
effective regulatory oversight. The department has established some of the
elements necessary to underpin a sound administrative framework, such as a
dedicated prudential regulation capability, a separate database to hold
prudential data, and an annual audited provider compliance statement
process. Notwithstanding, the following three key areas require attention in
order to strengthen regulatory oversight: the systematic assessment and
treatment of prudential risks that have resulted from new and evolving
threats; the expansion of DoHA’s regulatory activities to include whether
bonds and bond income are being used for the purpose of providing aged care
as established under the Aged Care Act 1997 (the Act); and the development of
robust approaches to effectively identify and act upon instances of provider
non-compliance with prudential regulations.

Managing risks to effective regulation

24. DoHA has indicated that the department is aware of a range of
prudential risks, had considered their impact, and is working on approaches to
manage these risks. Approaches included liaison with key stakeholders, such
as major financiers and insolvency practitioners, to build an understanding of
contemporary underlying factors that contributed to the levels of risk. While
acknowledging departmental work in this area, DoHA’s regulatory activities
had remained generally reactive in nature and were not informed by the
systematic identification of risks to the protection of bonds. There is scope to
strengthen the department’s capacity to identify and assess the significance of
emerging threats, through effective risk management and the targeted
ANAO Audit Report No.5 2009-10
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collection of regulatory intelligence. Additional work in these areas would
better position DoHA to reduce the likelihood of adverse events by adjusting
regulatory settings or tailoring its compliance activities.

Regulatory coverage

25. While providers’ decisions on where to invest bond holdings are
unfettered, there has been a legislated requirement since the introduction of
the Act in 1997 for bonds and bond income to be used for the purpose of
providing aged care to care recipients. Access to bonds and bond income is an
important avenue of funding for the aged care industry and is intended to
complement other funding sources to improve the quality of aged care
infrastructure and the range of aged care services. Currently, DoHA responds
to the possibility of non-compliance with the legislated uses of bonds and bond
income by employing its information gathering powers on a case-by-case basis
once a provider presents with problems. DoHA has not, however, established
regulatory processes to determine provider compliance with legislated uses for
bonds and bond income.

26. The department has recently commenced work on the development of
legislative options for consideration by the Government to clarify the uses of
accommodation bond funds. By clarifying the use of bonds, DoHA considered
that the department would be better positioned to assess whether aged care
providers are compliant with the legislated uses of bonds and derived income
under the Act.

Monitoring compliance with prudential regulations

27. While DoHA has stated its approach to compliance in general terms in
the User’s Guide to the Regulation of Approved Providers Holding Accommodation
Bonds, it has not comprehensively documented its approach to the monitoring
and management of non-compliance over time in the form of a compliance
strategy and underpinning compliance schedule. As a result, there is limited
assurance that the department’s activities to monitor provider compliance with
prudential regulations are being effectively managed over time. As prudential
regulation of around 1000 aged care providers is delivered by a relatively small
team with an annual operating budget of around $2 million, it is important for
the department to employ a cost-effective approach to the monitoring of
compliance with prudential regulations. An approach of this type would
inform the establishment of a balanced program of compliance activity
targeting the department’s limited resources at the highest priority compliance
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risks and supporting the active management of changing and emerging risks
to provider compliance.

28. To enhance regulatory performance and, as a consequence, ensure the
protections intended by the regulatory framework are realised, the ANAO has
made seven recommendations to strengthen DoHA’s administration of
prudential arrangements.

Key findings

Governance arrangements for effective regulation

29. DoHA'’s expanded role as a prudential regulator since 2006, in response
to the rapidly increasing value of accommodation bonds, has broadened the
department’s aged care responsibilities beyond the traditional focus on quality
of care matters. This change in focus requires a different set of skills and
knowledge, with the department building its capability in this area. In
addition, the management of the dual role of the department—that is its role in
achieving the policy objectives of accessible, quality and affordable aged care
and its role as a prudential regulator—is challenging and requires careful
management.

30. In several recent cases where providers have experienced operational
difficulties, the prudential regulator has had a large role in departmental
efforts to maintain residential aged care services in identified areas of need
through ownership transfer from a troubled provider to an alternate provider.
The involvement of the regulator in negotiating ownership or service delivery
matters, particularly where future compliance action may be warranted against
an alternate provider with whom the department has negotiated a transfer,
poses some risk to the perceived objectivity and impartiality of the regulator.
By formally recognising these risks and considering mitigation strategies, the
department would be better placed to manage potentially conflicting roles and
responsibilities.

31. DoHA indicated that it was aware of a range of risks to provider
compliance, had considered their impact and is working on approaches to
manage these risks. These approaches included liaison with key stakeholders
to build an understanding of the underlying factors that contributed to the
level of risk. This work to manage the broad range of risks to the effective
administration of prudential arrangements for the protection of residential
aged care accommodation bonds was not, however, sufficiently reflected in
DoHA'’s planning materials. The department had documented the following
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two risks: failure to identify emerging issues and respond appropriately; and failure
to maintain skills and corporate knowledge. The limited number and high level of
the identified risks and the absence of an underpinning assessment does not
sufficiently inform DoHA’s approach to monitoring and managing prudential
regulation risks. Moreover, a number of controls reported as being in place to
mitigate identified risks were either not in place or not sufficiently established.

32. The effective management of prudential risk is also reliant on a
regulator’s timely access to, and analysis of, relevant regulatory information
and data. DoHA currently accesses regulatory information through a variety of
sources, including the Aged Care Complaints Investigation Scheme
(particularly in relation to complaints patterns associated with bond refunds),
Conditional Adjustment Payment (CAP) financial data and information from
the Aged Care Standards and Accreditation Agency (the Agency).! However,
DoHA does not consolidate and analyse information available to the
department to better inform its assessment of key contemporary risks,
including the impact of volatile financial markets on the security of bond
holdings. Improved access to timely information would assist the department
to better quantify risks and establish appropriate treatments to ensure that the
regulatory framework delivers intended protections. Under the Act, DoHA has
a suite of information gathering powers that it could utilise to obtain relevant
information to inform its assessment of risk, such as targeted information on
the investment of bond holdings.

33. The department has established a basic set of performance information
within its annual operational plan, but has not identified measures and targets
that fully inform an assessment of its regulatory performance by internal and
external stakeholders. The establishment of one performance measure, with
targets primarily relating to the timing of the annual compliance statement
process, does not adequately cover all regulatory activities and does not reflect
a balanced approach to performance measurement. Measures and targets
could include: provider awareness of regulations; the percentage of
compliance actions finalised within pre-determined timeframes; the impact of

The Conditional Adjustment Payment (CAP) was introduced by the previous government in 2004—05 as
part of its initial response to the Hogan Review. The aim of CAP is to provide additional medium term
financial assistance to residential aged care providers while encouraging them to become more efficient
through improved management practices.
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regulation on the aged care industry; or the responsiveness of DoHA to the
regulation of a new issue or introduction of deregulation where appropriate.

Regulatory oversight

34. The regulatory framework establishes the requirement for approved
providers, which have obtained building certification, to use accommodation
bonds for the purpose of providing aged care to care recipients. DoHA did not
consider that the legislation provided processes or powers that effectively
supported regular and broad-based monitoring of the use of accommodation
bond funds and bond income. Rather, DoHA used its information gathering
powers on a case-by-case basis where the possibility of non-compliance had
emerged. Consequently, DoHA has not established risk-based compliance
processes to monitor the use of accommodation bonds and bond income in
order to provide reasonable, targeted assurance of provider compliance.
DoHA has, however, concluded that improved clarity surrounding the use of
bonds would enable the department to more readily assess whether aged care
providers are compliant, with work commenced on the development of
legislative options for the Government’s consideration to clarify the use of
accommodation bonds and the income derived.

35. Regulators often use a client service charter and a regulatory code of
conduct to inform regulated entities of their rights and to enable them to
formulate expectations about how a regulator will administer regulation.
DoHA has not developed and published a service charter or regulatory code of
conduct for its prudential regulation function. As such, there is limited
guidance to inform regulated entities of their rights and to guide their
expectations about how the department will administer prudential regulations.

36. DoHA has not yet finalised policy and procedural documentation for
key aspects of its regulatory functions such as compliance monitoring. Overall,
the development of documentation is at an early stage. Additional guidance
material for regulatory staff would reduce the risk of operational inefficiency
and inconsistent application of regulatory requirements.

Monitoring compliance

37. Routine monitoring of compliance enables a regulator to adjust the
focus of its regulatory activities over time to reflect changing priorities that
result from new and evolving threats. DoHA has not documented its
compliance strategy or underpinning compliance program/schedule and is in
the preliminary stages of developing prudential risk indicators. Finalisation of
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the documentation and supporting risk indicators would more completely
support the alignment of the department’s day-to-day monitoring approaches
with short, medium and longer term regulatory objectives.

38. The primary element of DoHA's prudential monitoring activity is the
Annual Prudential Compliance Statement (APCS), which the department relies
on to provide an assurance of provider compliance with prudential
regulations. In the absence of prudential risk indicators, the department’s
application and use of the APCS requires all providers to respond to a
standard set of questions. DoHA also obtains supplementary regulatory
intelligence, including complaints data, CAP financial data and information
from the Aged Care Standards and Accreditation Agency. DoHA should
consider whether the collection and use of information is sufficiently targeted
in a rapidly changing aged care environment, and more broadly in investment
markets, which can affect an individual provider’s ability or willingness to
comply with prudential regulation.

39. While DoHA utilises data, both from within the department and
available externally, to inform its compliance activities, it is yet to establish a
process or system to bring together all regulatory intelligence in order to build
a comprehensive risk profile of providers. Information is currently sourced
from separate databases and, potentially, an array of official files held in both
Central Office and in State/Territory Offices. As a consequence, there is an
increased risk that key pieces of regulatory intelligence will not be readily
available to inform monitoring activities. DoHA has, however, re-aligned its
structure to centralise and co-locate the prudential and approved provider
regulatory functions to improve the sharing of regulatory intelligence. The
department has also incorporated CAP administration into the same area to
ensure the use of information from this program is maximized. A group of
aged care program managers has also been formed to regularly discuss
intelligence about providers of concern.

Managing non-compliance

40. A comparison by DoHA of APCS data from 2006-07 to 2007-08
indicated improved overall reported compliance by providers with each
prudential standard (except the Records Standard) and an overall
improvement in the timeframes for refunding bonds. In 2007-08, reports
lodged by aged care providers suggested that compliance against the three
prudential standards—liquidity, record-keeping and disclosure—on average
ranged between 95 and 99 per cent, with reported compliance with the
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disclosure standard below 90 per cent for state/local government providers. In
the same period, on average 87 per cent of providers reported that they had
refunded all bond balances to residents or their estates within statutory
timeframes. These data on compliance levels are derived from self-reporting
by providers backed by independent reports from registered company
auditors. Unlike some other regulatory regimes, the department does not have
a risk-based compliance monitoring program that provides reasonable
assurance as to the appropriateness of self-reporting arrangements.
Furthermore, the department does not collect data from providers on the value
of late bond repayments.

41. The ANAO tested database records for a randomly generated selection
of 65 provider compliance statements for 2007-08 in order to gain an assurance
over the integrity of prudential data holdings. Testing found that, for around
3 per cent of the sample, issues such as the conformance of audit opinions with
requirements, qualified audit opinions or reported non-compliance with
prudential standards were not identified through the review processes
established by DoHA.

42. In those instances where reported provider non-compliance with
prudential regulations was confirmed following an investigation, DoHA
instituted remedial action. In 2007-08, the department issued 62 ‘warning
letters” and one Notice of Non-compliance. The power to impose a sanction on
a provider is also available to the department in cases of serious non-
compliance with legislated responsibilities. The use of sanctions to remedy
prudential non-compliance is infrequent, primarily because the existing
sanctions have limitations in providing a proportionate response for cases of
non-compliance. DoHA has indicated that it is considering regulatory reforms
to deliver more appropriate remedies for prudential non-compliance and limit
any adverse impact upon the financial viability of providers subject to non-
compliance action.

Safeguarding bonds

43. Since its inception in 2006, the Accommodation Bond Guarantee
Scheme (the Scheme) has been activated on three occasions, with bond
balances to be refunded by the Commonwealth under the Scheme totalling
around $19 million. The Government did not levy the industry to recoup its
outlays in relation to the first Scheme event and a decision is yet to be made in
relation to subsequent events.
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44. The three Scheme activations since 2006 have been administratively
challenging for DoHA, particularly given the lack of precedent and the change
in departmental focus from traditional quality of care issues to prudential
considerations. DoHA has worked through these challenges in order to
calculate outstanding bond balances and repay residents. Notwithstanding, the
department’s administration of the Scheme would be further enhanced
through the finalisation of guidance materials and the conduct of timely post-
event evaluations.

DoHA'’s response

45. The department advised that the following summary comment and the
responses to each of the recommendations in the body of the report comprised
its formal response:

The major strengthening of protections for accommodation bonds in 2006,
including the introduction of prudential standards and the Accommodation
Bond Guarantee Scheme, significantly expanded the department’s regulatory
responsibilities and necessitated investment in specialist skills such as financial
analysis and new regulatory arrangements. At the time of introducing the 2006
legislative reforms, it was noted that the regulatory framework would be
adjusted over time in light of experience and the ANAQO’s report will assist in
informing the ongoing development of the regulatory framework. The
department considers that there is an existing base of work that can be further
developed or improved upon and this is reflected in the responses to the
recommendations.
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Recommen

dations

The ANAO has made the following recommendations aimed at improving DoHA’s
administration of prudential arrangements for the protection of residential aged care

accommodation bonds.
included below, with

Report references and abbreviated agency responses are
DoHA’s more detailed responses to the recommendations

included in the body of the report.

Recommendation
No. 1

Para 2.40

Recommendation
No. 2

Para 2.51

Recommendation
No. 3

Para 3.16

ANAO Audit Report No.5 2009-10

In order to improve its regulatory effectiveness, the
ANAO recommends that DoHA adopts a structured and
systematic risk management methodology for its
prudential regulation of residential aged care
accommodation bonds to: routinely identify, analyse,
document, evaluate and monitor regulatory risk; rank
risks, based on assessments of likelihood and
consequences; and plan and conduct activities to treat
risks.

DoHA response: Agreed.

To improve DoHA’s internal management and external
accountability for its prudential function, the ANAO
recommends that the department establishes an
integrated and balanced set of performance measures
and targets for key regulatory activities, against which
the achievement of prudential regulation objectives can
be assessed and reported to internal and external
stakeholders.

DoHA response: Agreed.

The ANAO recommends that DoHA enhances its
regulatory approach to include reviews of whether aged
care providers are using bonds and bond income for the

purpose of providing aged care to recipients as required
in the Aged Care Act 1997.

DoHA response: Agreed.
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Recommendation
No. 4

Para 3.28

Recommendation
No. 5

Para 3.42

Recommendation
No. 6

Para 4.8

Recommendation
No. 7

Para 4.42

Recommendations

In order to better inform stakeholder expectations
regarding the service levels to be achieved and the code
of conduct to be observed, the ANAO recommends that
DoHA:

(a) develops, in consultation with stakeholders, a
client service charter and regulatory code of conduct in
relation to the prudential regulation of residential aged
care accommodation bonds; and

(b) reports annually on performance against the
charter.

DoHA response: Agreed.

The ANAO recommends that, in order to ensure
nationally consistent implementation of prudential
arrangements, DoHA establishes policy and procedural
documentation for key aspects of its prudential
regulation of residential aged care accommodation
bonds.

DoHA response: Agreed.

In order to plan and coordinate its prudential regulation
compliance activities and facilitate the monitoring of
compliance trends over time, the ANAO recommends
that DoHA documents its compliance strategy,
promulgates the strategy to internal and external
stakeholders, and routinely reviews the strategy.

DoHA response: Agreed.

The ANAO recommends that DoHA establishes a
process or system to capture, collate and share
regulatory intelligence from internal and external
sources to build a risk profile of regulated entities.

DoHA response: Agreed.
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1. Introduction

This Chapter provides an overview of aged care in Australia and background
information on accommodation bonds, including prudential arrangements for the
protection of bonds. It also outlines the audit objective, criteria, scope and methodology.

Residential aged care accommodation bonds

Ageing population

1.1 The Australian Government has outlined a range of substantial
challenges for Australia's economic growth and long-term fiscal sustainability
as a result of the ageing of Australia’s population. One such challenge is
meeting the aged care sector’s capital funding needs to expand building works
for new aged care homes and the upgrading of existing homes to address the
anticipated increase in demand for quality residential aged care services.

Residential aged care

1.2 Residential aged care homes provide accommodation, personal care
and nursing services to people who can no longer manage to live in their own
homes. At any time, about one in 13 people over the age of 70 years have left
their home to receive care in a residential aged care home. For people who
reach age 65, a third of all men and half of all women will enter permanent
residential care at some time later in their lives. The average age on entry to
permanent residential care is 82 for both men and women.?

1.3 Residential aged care (high and low care) is mostly provided by the
non-government sector (religious, charitable and private sector providers).3
State and local governments, with funding from the Australian Government,
also operate a small number of aged care homes (see Figure 1.1). As at
30 June 2008, there were 2830 aged care homes operated by 1215 approved
providers delivering residential care across Australia to 160 380 people.

Department of Health and Ageing, 2008, Ageing and Aged Care In Australia, Canberra, p. 7.

High level care involves 24 hour care, where nursing care is combined with accommodation, support
services, personal care services and allied health services. Low care provides accommodation, support
services, some allied health services and, when required, nursing services.
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Figure 1.1

Residential aged care providers (as at 30 June 2008)
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Residential aged care capital funding

1.4 Access to capital to assist with the costs of maintaining and upgrading
aged care homes is available to service providers through targeted assistance
from the Australian Government and through the contributions of residents
(accommodation charges and accommodation bonds).

Australian Government

1.5 The Australian Government provides capital grants to approved
providers to help maintain and upgrade aged care homes in rural and remote
areas where it is difficult to attract sufficient residents who are able to make
accommodation payments. This capital assistance is provided to around
30 aged care homes each year. In 2008-09, $51 million in capital assistance was
allocated.

Resident contributions

1.6 Resident contributions through accommodation charges and bonds
supported an estimated $1.5 billion of new building, refurbishment and
upgrading work in 2007-08, which involved around 13.4 per cent of all homes.
It is estimated that an additional $1.9 billion of work was in progress at
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30 June 2008, with approximately 11.6 per cent of homes planning building
works.#

1.7 An accommodation charge is a daily fee payable by residents who enter
high level residential care. It is fixed from the date the resident enters care until
discharged. In 2007-08, approximately 70 per cent of aged care homes applied
accommodation charges, with an average daily charge to new residents of
$17.19.

1.8 Residents in low level care or those receiving extra services (whether in
low or high level care) may be asked to pay an accommodation bond.> Bonds
cannot be levied on residents receiving high care that are not receiving extra
services. Only aged care homes that are certified by the Australian
Government as meeting required standards of accommodation can charge
accommodation bonds.*

Accommodation bonds

1.9 Accommodation bonds are akin to an interest free loan to an aged care
home, with the aged care provider entitled to invest a resident’s bond during
the period in which the resident is accommodated. By law, bonds must be used
to provide aged care to care recipients, and the derived income from
investment used to improve building standards and the quality and range of
aged care services. The Aged Care Act 1997 (the Act) does not, however, place
restrictions on the investment decisions taken by providers in relation to their
bond holdings. That is, providers are free to determine how they invest bond
holdings as long as they can demonstrate that the bonds, and any investment
income generated, are used in accordance with legislated purposes.

1.10 The amount of each bond varies between residents and is agreed
between the resident and aged care provider. There is no cap on the size of
bond that can be levied. However, a bond cannot be levied that, after an

*  Department of Health and Ageing, 2008, Report on the Operation of the Aged Care Act 1997: 1 July
2007 to 30 June 2008, Canberra, p. 50. Data on building, refurbishment and upgrading work in 2008—09
will be reported by the department in late 2009.

Aged care homes may be approved to offer residents extra service, which enables residents to choose
to enjoy a significantly higher standard of ‘hotel’ type extras in accommodation, food and services, in
return for a higher charge.

Building certification is designed to improve the physical standards of aged care homes. While State,
Territory and local governments regulate building safety and quality, all Australian Government
subsidised homes must meet higher targets for fire, safety, privacy and space.
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assessment of the new resident’s assets prior to their entry to the home, leaves
them with assets worth less than a threshold amount set by the Australian
Government ($36 000 as at 20 March 2009).” Once raised, a bond amount does
not vary regardless of the resident’s changing circumstances.

1.11 If a resident has less than the threshold amount in assets, they cannot
be asked to pay an accommodation bond. Under the Act, aged care homes are
required to care for a minimum number of people who need help to pay for
their aged care accommodation—known as concessional or assisted residents.
They are considered to be fully supported, with the Government paying a
higher subsidy to the aged care home for these residents. This is designed to
ensure that all residents receive the same standard of care and have equal
access to care.

1.12  Where a bond is to be paid, the resident must enter an accommodation
bond agreement with the aged care provider, usually as part of the resident
agreement, within 21 days of entering the aged care home.® A bond can be paid
as a lump sum, regular periodic payment or combination of the two.” New
residents have up to six months to pay an accommodation bond as a lump
sum, subject to agreement on entry to the home and the payment of interest
charges.

1.13 In recent years, the method of bond payment by new residents has
remained relatively stable and has overwhelmingly favoured lump sum
payments (see Table 1.1).

This assessment is carried out by Centrelink or the Department of Veterans’ Affairs. Prior to 1 July 2005,
assessments were carried out by aged care homes.

A resident agreement is a formal agreement between a resident and an approved provider that is offered
to the resident before moving into a home. It may include agreement as to accommodation payments. It
is a legal document which sets out the terms of the residency and the rights and responsibilities of the
resident and the aged care home.

Periodic payments are regular payments equivalent to the amount that a provider could have derived
from an accommodation bond if it had been paid as a lump sum. A periodic payment comprises a
component for the retention amount that the provider could have received on the lump sum and a
component for the income that the service provider could have derived from the lump sum.
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Table 1.1

Method of payment of accommodation bonds

Method of payment 2005-06 2006-07 2007-08
% % %

Lump sum 91 91 91

Periodic payments 4 4 3

Combination of lump sum and 5 5 6

periodic payments

Source: ANAO from DoHA information

1.14 The aged care provider is entitled to retain an amount from the bond
each month for up to five years. The Australian Government sets a maximum
retention amount (currently $299 per month) with the balance of the bond
required to be refunded to the resident, or their estate, within a legislated
period following departure. Providers may also retain any income they derive
from accommodation bonds.

1.15 In the period June 1998 to June 2008, the department has reported that
the aggregate value of accommodation bonds has increased at an average rate
of 25 per cent per annum. The average value of each new accommodation
bond increased at an average of 13 per cent per annum in the period 1998 to
2008, resulting in bond values more than tripling. As at 30 June 2008,
approximately 80 per cent of aged care homes held accommodation bonds (see
Figure 1.2), with the average new bond value being $188 798 and the median
bond amount $155 000 (see Figure 1.3).
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Figure 1.2

Homes holding accommodation bonds
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Figure 1.3

Average and median value of new accommodation bonds
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1.16  As at 30 June 2008, 965 (out of 1215) approved providers reported that
they held accommodation bonds with a total value of $7.7 billion. Each
approved provider held an average of 60 accommodation bonds, worth
around $8 million in total. The largest bond is approximately $1 million."°

1.17 The largest accommodation bond liability for an approved provider
was $296 million, which represents 3.9 per cent of total bond holdings. The
bond holdings of the top ten approved providers totalled 9230 bonds worth
$1.45 billion. The total value of bonds across the sectors is detailed at Table 1.2.

Table 1.2
Bonds held by sector (as at 30 June 2008)

Organisation Total number of Total value of bonds Average value of
type bonds bonds
For profit 16901  (29%) $2 686 382552  (35%) $158 948
Government 2811 (5%) $260352229  (3%) $92 619
Not for profit 38619 (66%) $4 778769 344  (62%) $123 741
Total 58 331 (100%) $7 725 504 125 (100%) $132 443

Source: ANAO from DoHA information

Accommodation bond protections

118 A prudential scheme to protect accommodation bonds was first
established in 1997 with the introduction of the Act. Entry contributions had
been collected from residents by aged care providers without such protection
in the preceding decade.!' In order to improve the protections for residents
paying bonds, the legislation introduced mandatory requirements for
providers that included:

. a contractual guarantee of repayment from the provider to the resident;

. statutory timeframes for the repayment of bond balances by aged care
providers to residents; and

' Internal DoHA document.

" An entry contribution is any payment given or loaned by a care recipient before 1 October 1997 to a

provider in return for entry to a hostel (within the meaning of the Aged or Disabled Persons Care Act
1954).
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. the submission of a certified annual statement by providers that they
followed the requirements, were able to pay liabilities, maintained
adequate insurance, and repaid bonds as required.

119 When the Government introduced the new prudential scheme for
accommodation bonds in 1997, it announced the creation of a single national,
independent trustee-regulated fund into which all participating approved
providers would contribute. The fund was to be managed under the
supervision of an independent board, the Aged Care Accommodation Bond
Board Limited. Board members, with backgrounds in banking, law and aged
care, were appointed in October 1997. The Government subsequently replaced
the trustee-regulated fund and independent board in November 1997 in favour
of a regime of self-managed funds held by individual providers (for further
information on the trustee-regulated fund see Appendix 1).

Strengthened bond protections

1.20 The February 2004 report of the Review of Pricing Arrangements in
Residential Aged Care (the Hogan Review) recommended the introduction of
reforms to strengthen the protection of accommodation bonds.”? The key
recommendations included:

. the Government should establish a guarantee fund, managed by an
Authority established for the purpose, from which, in the event of a
defined 'default event, people with entitlements would be able to
recover accommodation bond amounts; and

. the Authority was to have prudential oversight of approved providers,
with powers including the ability to examine the financial affairs of a
provider, the ability to appoint an administrator of the corporate entity,
the ability to apply to court for the winding up of insolvent providers
and the ability to require a provider to enter into negotiations for the
disposal of assets.

1.21 In responding to the Hogan Review’s recommendations, the former
government announced new arrangements in September 2005 to strengthen
protections for accommodation bonds by:

Commonwealth of Australia, 2004, Review of Pricing Arrangements in Residential Aged Care, Canberra.
The pricing review of residential aged care examined the longer term prospects of residential aged care
services with particular respect to future arrangements for private and public funding, performance
improvement in the industry and longer term financing.
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. enhancing prudential regulatory arrangements; and

. guaranteeing the repayment of bond balances to residents in the event
that a provider becomes insolvent and is unable to repay bonds.

1.22  The former government considered that the high degree of regulation
recommended by the review could not be justified and chose not to implement
a regulatory framework where providers holding bonds would be required to
comply with comprehensive prudential requirements, modelled on those
administered by the Australian Prudential Regulation Authority (APRA) in
respect of financial services. It instead decided on a framework that required
providers holding bonds to comply with an initial set of prudential standards,
based largely on existing requirements under the Act, backed by a guarantee
scheme. New standards were to be developed by the department over time
following consultation with stakeholders and appropriate research and
analysis. It was considered that the guarantee scheme delivered a similar
degree of security to residents without the high cost of additional regulation
and the resulting administrative burden on providers.

New prudential standards

1.23  From 1 July 2006, approved providers holding accommodation bonds
were required by the Act to meet the new prudential standards set out in the
User Rights Principles 1997 (the Principles), as amended. These standards are
aimed at assisting providers improve their financial management practices,
enhance financial sustainability, and reduce the risk of default on the refund of
bond balances. The new prudential standards comprise standards on liquidity,
record-keeping and disclosure (see Figure 1.4 for an overview of the
standards).
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Figure 1.4

Residential accommodation bond standard
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Provider requirements:

Provider requirements: Provider requirements:
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ensure that they can refund
bond balances as they fall due
over the following 12 months
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written Liquidity Management
Strategy (LMS)
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liquidity in the form specified in
the LMS

ensure that their LMS is up-to-
date and complies with the
requirements of the Liquidity
Standard

modify or replace the LMS if
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that it no longer meets the
requirements of the Liquidity
Standard

all providers are required to
establish and maintain a bond
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= the bond register may be
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level or at the provider
level
= the requirements for bond
register entries are only for
lump sum bonds
= the bond register may be
kept in hard copy or
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recorded and kept for
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= historical bond register
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provision of information to
residents on request
provision of information to
prospective residents on
request
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Source: ANAO from DoHA information

Accommodation Bond Guarantee Scheme

1.24  In the event that an approved provider becomes insolvent or bankrupt
and defaults on its obligations to refund accommodation bonds, the Australian
Government’s Accommodation Bond Guarantee Scheme (the Scheme), under
the Aged Care (Bond Security) Act 2006 (the Bond Act), provides a guarantee to
refund to aged care residents or their estates the outstanding bond balances
owed by the provider. Where recovery of the full amount is not possible from
the defaulting provider, the Aged Care (Bond Security) Levy Act 2006 (the Bond
Levy Act) allows the Government to recover costs incurred through a levy on
remaining providers holding bonds.
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DoHA'’s regulatory responsibilities

1.25 Where residential aged care homes accept accommodation bonds, the
Government, through DoHA, is responsible for regulating;:

J the prudential requirements under the Act and delegated legislation;

J rules regarding the timeframes for refund of accommodation bonds
and the payment of interest on late refunds; and

J the use of accommodation bond funds and ensuring that the income
derived from them is directed to improvements in residential aged care
infrastructure and services by aged care providers.

1.26 DoHA undertakes prudential regulation of accommodation bonds
within the statutory framework established by the Act and the Principles. In
addition, it administers the scheme that guarantees the refund of
accommodation bond balances to residents under the Bond Act and the Bond
Levy Act. As the Act does not place restrictions on the way in which providers
invest their bond holdings, the Government does not regulate investment
decisions.

1.27 DoHA'’s role in administering the legislative framework established for
prudential regulation under the Act and the Principles primarily comprises the
following core activities:

J monitoring compliance and acting on non-compliance by approved providers
with their prudential responsibilities: this involves assessing audited
annual provider compliance statements, evaluating complaints data,
reviewing regulatory intelligence, investigating possible cases of non-
compliance and addressing non-compliance;

. educating and informing approved providers and care recipients of their rights
and responsibilities: this involves producing and distributing advisory
materials to assist stakeholders to understand and meet prudential
requirements;

o monitoring the efficacy of the policy framework for prudential requlation: this
involves identifying possible inefficiencies and gaps in the prudential
framework, and determining the appropriate remedial response, which
may include seeking amendments to the primary legislation or
introducing new prudential standards; and
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. safequarding bonds: this involves administration of the Accommodation
Bond Guarantee Scheme including the Aged Care (Bond Security) Act
2006 and the Aged Care (Bond Security) Levy Act 2006.

1.28  Prudential regulation also sits within a much larger national quality
assurance framework for residential aged care. This framework comprises
accreditation, certification, complaints investigation, support for users’ rights
and monitoring of approved providers.

1.29  Responsibility for overseeing the range of protections afforded
residents that are charged accommodation bonds is broadly allocated across
the department and portfolio agencies (see Figure 1.5).

Figure 1.5
Structure for prudential oversight
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Source: ANAO from DoHA information

1.30 The Office of Aged Care Quality and Compliance (OACQC) has
primary responsibility for administering regulations imposed on providers
charging accommodation bonds and for the management of the Scheme.
Essentially, the Prudential and Approved Provider Regulation Branch (PRB)
within OACQC manages the risks to the appropriate repayment of
accommodation bonds once they enter the aged care system (see Figure 1.6 for
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an overview of the PRB structure). In 2008-09, PRB had a budget allocation of
$1.9 million and 12 staff.

Figure 1.6

Prudential and Approved Provider Regulation Branch structure
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Source: ANAO from DoHA information

1.31 The Residential Program Management Branch (RPMB), within the
department’s Ageing and Aged Care Division (AACD), is responsible for a
subset of protections, including:

. minimum resident asset thresholds;
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. the maximum amount that providers may retain from accommodation
bonds; and

. the treatment of accommodation bonds when a resident changes aged
care services.

1.32  Broader policy issues, such as the charging of accommodation bonds
for different levels of care, are the responsibility of the Policy and Evaluation
Branch in AACD.

1.33  Ensuring compliance with prudential arrangements is shared between
PRB and the Compliance Branch, with investigations also handled by DoHA’s
State/Territory Office (STO) network. In addition, the Aged Care Standards
and Accreditation Agency (the Agency), within the Health and Ageing
Portfolio, may become aware of possible compliance issues with the prudential
requirements through its accreditation and monitoring program.

Recent developments

1.34 The recent Senate Standing Committee on Finance and Public
Administration’s report on its inquiry into Residential and Community Aged Care
in Australia commented on financial risk factors in aged care and the resulting
impact on the viability of aged care providers.!”®> These risks included the
impact of the global financial crisis on providers, with industry submissions to
the inquiry outlining difficulties in accessing capital, investment write-downs
and falling investment returns.

1.35 The committee noted contradictory evidence from the department and
the aged care industry on the significance of these risks, with industry
submissions suggesting an impending aged care crisis. Given this divergence
in views and the lack of an agreed methodological approach, the committee
recommended that DoHA undertake a 'stress test' of the aged care sector in
order to measure the sector's financial wellbeing and help to establish whether
the sector is in crisis and whether it is in a position to meet future needs.!

' Commonwealth of Australia, 2009, Standing Committee on Finance and Public Administration,

Residential and Community Aged Care in Australia, Canberra.

" ibid., pp. 38-40.
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Introduction

The audit

Objective, criteria and scope

1.36  The audit objective was to assess DoHA’s administration of prudential
arrangements for the protection of residential aged care accommodation
bonds.

1.37 The ANAOQO’s assessment was based on the following criteria:

. DoHA has a sound governance framework to support prudential
regulation;

. DoHA's oversight of prudential arrangements is sound; and

] DoHA effectively manages compliance with prudential arrangements.

1.38  The audit examined the processes and systems employed by DoHA to
gain an assurance of provider compliance and to monitor the robustness of the
regulatory framework. The audit did not seek to validate the accuracy of
assertions made by providers regarding their compliance with prudential
arrangements and, therefore, does not form an opinion on whether providers
are compliant. It did, however, scrutinise processes that the department has
established to gain an assurance that assessments made by providers and their
independent auditors are valid.

Audit methodology
1.39  The audit methodology comprised:

J interviewing key personnel at DoHA’s Central Office and at three
STOs;
. interviewing stakeholders, including representatives from peak bodies

and industry groups;

. analysing and testing prudential data holdings to verify integrity;

. reviewing relevant documentation, including policies, procedures and
correspondence;

. visiting approved providers; and

. reviewing relevant literature.
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1.40 The audit methodology was developed in accordance with the better
practice principles outlined in the ANAO’s Administering Regulation Better
Practice Guide, which was published in March 2007."> The audit report
examines the extent to which the department has incorporated these principles
into its prudential regulation function.

141 The ANAO recognises that there is no ‘one-size-fits-all' model for
administering regulation. Therefore, the better practice guide focuses on
principles and characteristics that are relevant to the design and management
of administrative operations for all regulators, irrespective of their size,
organisational structure or regulatory objectives. In formulating these
principles, the ANAO was assisted by an expert reference group, which
included a prudential regulator (the Australian Prudential Regulation
Authority) and a Health and Ageing Portfolio regulator (the Therapeutic
Goods Administration).

142 The audit was conducted in accordance with ANAO Auditing
Standards at a cost of $415 000.

Previous audit coverage

143 The ANAO has not previously audited DoHA’s administration of
prudential arrangements for the protection of residential aged care
accommodation bonds. However, the ANAO has completed the following
related aged care audits:

. Australian National Audit Office Audit Report No.40, 2008-09,
Planning and Allocating Aged Care Places and Capital Grants, Canberra.

. Australian National Audit Office Audit Report No.35, 2007-08, Building
Certification of Residential Aged Care Homes, Canberra.

. Australian National Audit Office Audit Report No.38, 2006-07,
Administration of the Community Aged Care Packages Program, Canberra.

. Australian National Audit Office Audit Report No.42, 2002-03,

Managing Residential Aged Care Accreditation, Canberra.

1.44 The ANAO has also completed the following audits of regulators in the
Health and Ageing Portfolio:

' ANAO Better Practice Guide—Administering Regulation, March 2007, Canberra.
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. Australian National Audit Office Audit Report No.20, 2005-06,
Regulation of Private Health Insurance by the Private Health Insurance
Administration Council, Canberra.

. Australian National Audit Office Audit Report No.7, 2005-06,
Regulation by the Office of the Gene Technology Regulator, Canberra.

. Australian National Audit Office Audit Report No.30, 2004-05,
Regulation of Commonwealth Radiation and Nuclear Activities, Canberra.

. Australian National Audit Office Audit Report No.18, 2004-05,
Regulation of Non-prescription Medicinal Products, Canberra.

. Australian National Audit Office Audit Report No.2, 2000-01, Drug
Evaluation by the Therapeutic Goods Administration—Follow-up Audit,
Canberra.

. Australian National Audit Office Audit Report No.8, 1996-97, Drug

Evaluation by the Therapeutic Goods Administration, Canberra.

Acknowledgements

145 The ANAO appreciates the assistance provided by DoHA staff and
aged care stakeholders during the conduct of this audit.

Structure of the report

1.46  The audit report is structured as follows:

CHAPTER 1:
INTRODUCTION

CHAPTER 2: CHAPTER 3: CHAPTER 4:
GOVERNANCE REGULATORY MONITORING AND
ARRANGEMENTS OVERSIGHT MANAGING
FOR EFFECTIVE COMPLIANCE

REGULATION

CHAPTER 5:
SAFEGUARDING BONDS
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2. Governance arrangements for
effective regulation

This Chapter examines the governance framework established by DoHA for prudential
regulation of residential aged care accommodation bonds.

Overview

21 Sound governance arrangements enable a regulator to meet its
responsibilities and discharge its accountabilities. They also assist a regulator
to meet many of the community’s expectations, which helps build stakeholder
and public confidence. The ANAO’s examination of accountability
arrangements for prudential regulation, which was informed by governance
principles outlined in the Administering Regulation Better Practice Guide,
focused on DoHA's:

. articulation of its regulatory objectives, outcomes and administrative
priorities;
] integration of strategic and operational planning, including its

approach to the management of risk; and

. measurement, management and reporting of regulatory performance.

Regulatory objectives, outcomes and priorities

2.2 Clearly defined and published regulatory outcomes and administrative
priorities enhance the transparency of a regulator’s strategies and compliance
expectations. This information assists regulatory staff to assess and, where
necessary, enforce, regulatory requirements. It also enables regulated entities
to assess the extent to which they are meeting expectations and the
implications should the standards not be met.

2.3 DoHA has publicly reported that the principal objective of prudential
requirements is to protect accommodation bonds and entry contributions paid
to providers by residents of aged care homes.’® This overall objective for
prudential requirements is supplemented by the current objective for the

' Department of Health and Ageing, 2008, Report on the Operation of the Aged Care Act 1997: 1 July
2007 to 30 June 2008, Canberra, p. 57.
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Governance arrangements for effective regulation

Prudential and Approved Provider Regulation Branch (PRB), as outlined in its
2008-09 operational plan:

PRB aims to improve the security of accommodation bonds paid by residents
to their approved providers by promoting improved financial management
practices of aged care providers holding accommodation bonds, to reduce the
risk of default on accommodation bond obligations and enhance financial
viability over time.

24  The promotion of improved financial management practices and
enhanced viability of aged care providers is a broad objective extending
beyond the enforcement of prudential regulations, and would present
difficulties in measuring attainment. The broad objective is also particularly
susceptible to external factors beyond the control of the prudential regulator,
such as the impact upon providers’ investment returns as a result of
deteriorating financial conditions. In practice, the scope of PRB’s work in
relation to improving financial management practices in the aged care industry
was limited to promoting awareness of the prudential regulation framework.

2.5 PRB’s objective for prudential regulation had also changed in each of
the years reviewed (the last three years), with a changing focus on the
promotion of improved financial management practices and enhanced
financial viability in relation to the primary role of establishing and enforcing
prudential regulations. In particular, changes in the objective indicate some
uncertainty surrounding the desired outcome of prudential regulation and the
means in which to achieve the outcome.

2.6 It is important that DoHA'’s objective for prudential regulation reflects
the Government’s decision in 2006 to strengthen the prudential regulation
framework incrementally. In introducing legislative reforms in 2006, the